IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Ol S PETERKI N : GAVIL ACTI ON
VS.

NO 95- CV-3989
MARTI N HORN, ET. AL.

MEMORANDUM AND ORDER

JOYNER, J. January 2002

Petitioner, Qis Peterkin, now noves the Court for
reconsi deration of that portion of our Novenber 6, 2001
Menor andum and Order which denied his petition for habeas corpus
on the grounds that his Ei ghth and Fourteenth Anendnent rights
were violated by the trial court’s instructions to the jury on
aggravating and mtigating circunstances. For the reasons which
follow, Petitioner’s notion shall be granted and the Novenber 6,
2001 Menorandum and Order anended accordingly.

Backagr ound

As outlined in greater detail in the Novenber 6'" Menorandum
in Septenber, 1982 Petitioner was convicted of two counts of
capital murder and one count each of robbery and possession of an
instrument of crime. He was sentenced to death on the nurder
convictions, ten to twenty years’ inprisonnent on the robbery

conviction and two and one-half to five years for possession of



an instrunment of crine. Petitioner subsequently appealed his
convictions and sentences to the Pennsyl vania Suprene Court which
upheld themin 1986.' |In 1987, M. Peterkin's petition for wit
of certiorari to the U S. Suprene Court was denied.? Shortly
thereafter, Petitioner filed a pro se petition for relief under
t he Pennsyl vani a Post Conviction Relief Act, 42 Pa.C S. 89541,
et. seq. After the eventual appointnent of counsel, the
Pennsyl vani a Suprene Court again upheld the trial court’s denial
of M. Peterkin's PCRA petition in 1994 and the U S. Suprene
Court again denied certiorari in 1995.3

On Decenber 6, 1996, M. Peterkin filed a petition for wit
of habeas corpus in this Court. One nonth later, he filed a
second petition for relief under the Pennsylvania Post Conviction
Rel i ef Act and on Decenber 16, 1998, this Court dism ssed the
petition for wit of habeas corpus w thout prejudice for failure
to fully exhaust all state court renedies. The Pennsyl vani a

Suprene Court thereafter denied M. Peterkin s second PCRA

1 Commopnwealth v. Peterkin, 511 Pa. 299, 513 A 2d 373
(1986) .

2 Peterkin v. Pennsylvania, 479 U.S. 1070, 107 S.C. 962,
93 L. Ed.2d 1010 (1987).

3 See, Commonwealth v. Peterkin, 538 Pa. 455, 649 A 2d 121
(1994) and Peterkin v. Pennsylvania, 515 U. S. 1137, 115 S. C.
2569, 132 L.Ed.2d 821 (1995).




petition as then being barred on Decenber 21, 1998.% This Court
then reinstated the petition for wit of habeas corpus on January
28, 1999 and the petition was subsequently granted in part and a
new trial ordered on Novenber 6, 2001. It is to that portion of
our Novenber 6, 2001 deci sion which denied his application for a
new sentencing hearing on the basis of the trial court’s jury
instructions regarding a finding of aggravating and mtigating
circunstances that M. Peterkin now objects and which is the
basis of this notion for reconsideration. The Commonweal th, in
turn, has filed no response in opposition to Petitioner’s notion.

St andards Governi ng Mdtions for Reconsideration

It has | ong been held that the purpose of a notion for
reconsideration, is to correct nmanifest errors of |law or fact or

to present newy discovered evidence." Harsco Corp. V. Zlotnicki,

779 F.2d 906, 909 (3d Cir.1985). Accordingly, a judgnent may be
altered or anended if the party seeking reconsideration shows at
| east one of the follow ng grounds: (1) an intervening change in
the controlling law, (2) the availability of new evidence that
was not avail abl e when the court granted the notion for summary
judgnent; or (3) the need to correct a clear error of |aw or fact

or to prevent manifest injustice. Mux's Seafood Café ex rel Lou-

Ann, Inc. v. Quinteros, 176 F.3d 669, 677 (3d G r. 1999), citing

4 Commonweal th v. Peterkin, 554 Pa. 547, 554-555, 722 A 2d
638, 641 (1998).




inter alia, North River Ins. Co. v. C GNA Reinsurance Co., 52

F.3d 1194, 1218 (3d Gr. 1995); U.S. v. Martorano, No. CV. A

83-314-1, 2001 W 1609840 (E.D.Pa. Dec. 11, 2001).

Di scussi on

In his petition for habeas relief, M. Peterkin sought to,
inter alia, again challenge his trial counsel’s effectiveness for
failing to object to the trial court’s instructions to the jury
during the penalty phase of the trial. Specifically, Petitioner
argued, as he had on his first PCRA application, that the trial
judge erroneously failed to instruct the jury that they need not
be unaninmous in finding mtigating circunstances in accord with

MIls v. Maryland, 486 U S. 367, 108 S.C. 1860, 100 L.Ed.2d. 384

(1988) .

In MIls, a convicted first degree nurderer sought to
overturn his death sentence on the ground that the Mryl and
capital punishnent statute, as explained to the jury in his case
by both the trial judge and the verdict form unconstitutionally
required inposition of the death sentence if the jury unani nously
found an aggravating circunstance but could not unani nously agree
as to the existence of any particular mtigating circunstance.
Thus, MIIls argued, even if sonme or all of the jurors were to
believe that some mitigating circunstance(s) were present, unless
all of the jurors could unani nously agree on the existence of the

same nmitigating factor, the sentence necessarily woul d be death.



In evaluating the instructions and verdict formin that
case, the Suprenme Court agreed with the petitioner that there was
i ndeed a substantial |ikelihood that the jury in his case had
m st akenly understood that unanimty on any of the mtigating
circunstances was required. It therefore held that if it was
possi bl e that a reasonable jury could have thought that they were
precl uded fromconsidering any mtigating evidence unless all 12
of them agreed on the existence of a particular mtigating
circunstance, then a single juror could block such consideration

and the instructions would be unconstitutional. See, MIls, 486

US at 384, 108 S.Ct. at 1870. This standard was further

refined by the Court in Boyde v. California, 494 U S. 370, 110

S.C. 1190, 108 L.Ed.2d 316 (1990) when it held that where there
is a reasonable |ikelihood that the jurors understood the
chal | enged instructions to preclude consideration of rel evant
mtigating evidence offered by the petitioner, i.e., where there
is a reasonable |ikelihood that a reasonable jury could have
interpreted the instructions in an unconstitutional manner, then
a violation of the Eighth and Fourteenth Amendnents has occurred.

See, Boyde, 494 U S. at 386, 110 S.Ct. at 1201.

In denying Petitioner Peterkin relief on his jury
i nstruction chall enge, we concluded that he had not nmet his
burden of rebutting the presunption that the state court’s

decision on this issue was correct. In so holding, we erred in



our application of the | aw and neglected to exam ne the jury
instructions as a whole. Moreover, we were further unaware that
the U S. Court of Appeals for the Third Grcuit had, |ess than
one week earlier, carefully exam ned a nearly identical

instruction and found it violative of MIIs. See: Banks v.

Horn, 271 F.3d 527 (3d Cr. 2001). Indeed, a conparison of the
instructions in Banks with those in Peterkin is instructive.
Specifically, the Banks instructions were as foll ows:

“Menbers of the jury, you nust now deci de whet her the
defendant in this case is to be sentenced to death or to
life inprisonnment on each of the Informations upon which you
have returned a verdict of guilty of nurder in the first
degree. The sentence you will inpose will depend on your
findi ngs concerni ng aggravating and mtigating
circunstances. The Crines Code in the Comonweal th provides
that the verdict nust be a sentence of death if the jury
unani nously finds at | east one aggravating circunstance and
no mtigating circunstances, or if the jury unani nously
finds one or nore aggravating circunstances whi ch outwei gh
any mtigating circunstance or circumnmstances.

Renmenber, under the |law of this Commonweal th, your verdi ct
must be a sentence of death if you unaninously find at | east
one aggravating circunstance and no mtigating
circunstances, or if you unaninously find one or nore
aggravating circunstances which then outweigh any mtigating
ci rcunst ances.

In all other cases, your verdict would be life inprisonnent.
Once again, the Commonweal th has the burden of proving
aggravating circunstances beyond a reasonabl e doubt. The
def endant has the burden of proving mtigating circunstances
by a preponderance of the evidence.

| f, after conscientious and thorough deliberations, you are
unabl e to agree on your findings and your verdict, you
should report that to ne.”

In the case at bar, the trial judge instructed the jury



t husly:

“Menbers of the jury, you nust now deci de whet her the

Def endant is to be sentenced to death or life inprisonnent.
The sentence wi |l depend upon your findings concerning
aggravating and mtigating circunstances. The Crines Code
provides that the verdict nust be a sentence of death if the
jury unani nously finds at | east one aggravating circunstance
and no mtigating circunstance or if the jury unani nously
finds one or nore aggravating circunstances whi ch outwei gh
any mtigating circunstance.

The verdict nust be a sentence of life inprisonnent in al
ot her cases. The Crinmes Code defines aggravating and
mtigating circunstances. The Commonweal th has the burden
of proving aggravating circunstances beyond a reasonabl e
doubt. The Defendant has the burden of proving mtigating
ci rcunst ances but only by a preponderance of the evidence.
This is a |l esser burden of proof than beyond a reasonabl e
doubt. A preponderance of the evidence exists where one
side is nore believable than the other side. Al the

evi dence you heard earlier during the trial in chief as to
aggravating or mtigating circunstances is inportant and
proper for you to consider.

Now the verdict is for you, nenbers of the jury. Renenber
and consider all of the evidence giving it the weight to
which it is entitled. Renenber that you are not nerely
reconmmendi ng a punishnment. The verdict you return wll
actually fix the punishnent at death or life inprisonnment.
Renenber again that your verdict nust be unani nous. It
cannot be reached by a majority vote or by any percentage.
It nust be a verdict of each and every one of you. Renenber
t hat your verdict nmust be a sentence of death if you

unani nously find at | east one aggravating circunstance and
no mtigating circunstances or if you unaninmously find one
or nore aggravating circunstances whi ch outwei gh any
mtigating circunstances. |In all other cases, your verdict
must be a sentence of life inprisonnent...”

In now re-exam ning the instructions given to the jury by
the trial judge in the context of this case as a whole and in

light of the Banks v. Horn decision, we nust now agree with

Petitioner that there exists “a reasonable |ikelihood that the



jury applied the foregoing instruction in such a way that
prevented the consideration of constitutionally relevant (i.e.
mtigating circunstances) evidence.” Banks, 271 F.3d at 549
quoti ng Boyde, 494 U. S. at 380, 110 S.Ct. at 1190. |Indeed, the
i nstructions which Judge Sabo gave to M. Peterkin's jury with
respect to aggravating and mtigating circunstances and the
manner in which they should be weighed virtually mrror those
given to M. Banks’ jury. W shall therefore adopt the Third
Crcuit’'s finding in that case that “the instructions are in

t hensel ves anbi guous, allowing for a jury to infer that the
requi renment of unanimty applies both to aggravating and
mtigating circunstances” and there is no way that a juror would
understand that a mtigating circunstance could be considered by
|l ess than all jurors.” Banks, 271 F.3d at 548. Likew se, the
Third Grcuit’s conclusion that “a reasonable juror could readily
infer fromthe fact that the distinctions between the burden of
proof were explained but no nention nade of a distinction between
a requirenent of unanimty for a finding of aggravating
circunstances and the requirenent for mtigating circunstances,
that the sane requirenent of unanimty applied” is equally
applicable here. 1d. W therefore find that Petitioner is

entitled to habeas relief for the sane reasons set forth in



Banks. °

It is for all of the foregoing reasons that Petitioner’s
Motion shall be granted pursuant to the attached order and this
Court’s Novenber 6, 2001 Menorandum and Order appropriately

anended.

> Even nore recently, on Decenber 18, 2001, Judge Yohn of
this Court al so had occasion to examne a jury charge which
follows nearly verbatimthe charge given in this case. 1In
throwi ng out the death penalty and granting the petitioner in
Abu-Jamal v. Horn, No. CIV.A 99-5089, 2001 W. 1609690 (E.D. Pa.
Dec. 18, 2001) a new sentencing on the basis of, inter alia,
M1Ils and Banks, Judge Yohn further observed that the instruction
regarding the two conditions under which the death penalty could
be inposed (i.e. were the jury to find an aggravati ng
circunstance and no mtigating circunstance or that the existent
aggravating circunstance outwei ghed the mtigating circunstance)
was repeated twi ce, thus highlighting and reinforcing the
confusing effect of the first articulation of the instruction.
Abu-Janal , 2001 WL at *124. G ven that the same anbi guous
instruction was also given twice to M. Peterkin's jury, we
i kewi se reach the sane conclusion as did the Court in Abu-Janma
that this petitioner is entitled to habeas corpus relief on the
basis of this faulty instruction.

9



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

OTl S PETERKI N : CVIL ACTI ON

VS.

NO. 95- Cv- 3989
MARTI N HORN, ET. AL.
ORDER

AND NOW this day of January, 2002, upon
consideration of Petitioner’s Mdtion for Reconsideration and to
Alter and/or Amend Judgnent, and it appearing to the Court that
Respondent has no opposition thereto and that good cause exists
therefor, it is hereby ORDERED that the Mdtion is GRANTED and the
Menmor andum and Order issued by this Court on Novenber 6, 2001 is
AVMENDED to GRANT Petitioner’s Petition for Wit of Habeas Corpus
on the grounds that the trial court violated his Ei ghth and
Fourteenth Anendnent rights by failing to properly instruct the
jury on the mtigating factors, the appropriate wei ghing of the
aggravating and mtigating circunstances found and that they need
not be unaninous in finding mtigating circunstances during the

sentencing portion of Petitioner’s trial.

BY THE COURT:
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J.

CURTI S JOYNER,

J.



